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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

CHAMBER OF COMMERCE OF THE
UNITED STATES OF AMERICA,

Petitioner, Case No. 15-1306
(consolidated with
V. Nos. 15-1211, 15-1218,

15-1244, 15-1290, 15-
1304, 15-1311, 15-1313, &
15-1314)

FEDERAL COMMUNICATIONS
COMMISSION AND UNITED STATES
OF AMERICA,

Respondents.

N N N N N N N N N N N N N N

MOTION OF
THE NATIONAL ASSOCIATION OF FEDERAL CREDIT UNIONS
FOR LEAVE TO INTERVENE

Pursuant to 47 U.S.C. § 402(a), 28 U.S.C. § 2Bé8eral Rule of
Appellate Procedure 15(d), and D.C. Circuit Rulé}5the National
Association of Federal Credit Unions (“NAFCU”) hbyemoves for leave to
intervene in support of the Chamber of CommeradefUnited States
(“Petitioner”) in this action seeking review of thely 10, 2015 Declaratory
Ruling and Order of the Federal Communications Casion (“FCC”),
captionedn re Rules and Regulations Implementing the Teleph

Consumer Protection Act of 1990G Docket No. 02-278, WC Docket No.
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07-135, FCC 15-72 (July 10, 2015) (the “Ordér).

In the alternative, pursuant to Federal Rule of élaie Procedure 29
and D.C. Circuit Rule 29, NAFCU moves for leavdil® a briefamicus
curiaein support of Petitioner.

GROUNDSFOR INTERVENTION

1. NAFCU is a national trade association of fedg+ialsured
credit unions—the only trade association focusinghe issues affecting the
nation’s credit unions at the federal level. NAFE€W69 members are not-
for-profit, member-owned financial cooperativestgavide invaluable
financial services for up to 101 million peopleioatvide.

2. Federal Rule of Appellate Procedure 15(d) permniparty to
intervene in a proceeding to review agency acfi@nnotion to intervene is
“filed within 30 days after the petition for reviag/filed” and “contain[s] a
concise statement of the interest of the movingypard the grounds for
intervention.” Fed. R. App. P. 15(cbee, e.g., Synovus Fin. Corp. v. Bd. of
Governors of Fed. Reserve $S852 F.2d 426, 433 (D.C. Cir. 1991).

3. Although NAFCU did not participate in the prodeeys before

the FCC, the statute governing review of FCC orgersits intervention by

! Pursuant to D.C. Circuit Rule 15(b), this mot&trould be deemed a
motion to intervene in all cases that have beed fnd all those that will be
filed in this Court requesting review of the samelerlying FCC Order.
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any party “whose interests are affected by thergr@8 U.S.C. § 2348, so
long as that party satisfies the requirementsteording under Article Il of
the Constitution.See Rio Grande Pipeline Co. v. FERT/8 F.3d 533, 539
(D.C. Cir. 1999) (“For those who have Article Ithading but failed to
participate at the agency level, § 2348 ... permitsrvention.”);World
Commc'ns, Inc. v. FC(735 F.2d 1465, 1473, n.20 (D.C. Cir. 1984).

4. NAFCU satisfies the requirements for intervemtiere.

5. First, this motion for leave to intervene is timely.idtbeing
filed within 30 days of the filing of the Petition this case on September 3,
2015.

6. SecondNAFCU'’s interests are affected by the Order bseau
NAFCU’s members will be adversely affected in nuouwerways if the
Order is not vacated or modified.

7. Credit unions regularly contact customers iepeone and
text message to provide information regarding fradentity theft, and other
data security issues, as well as to supply mar@tiformation and account
alerts. The Order dramatically expands the scépleecTelephone
Consumer Protection Act of 1991 (“TCPA”), therelegtricting the ability
of credit unions to communicate with their custosnen these important

topics, and exposing credit unions to class adtigation risk.
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8. The Order expands the definition of “automé&iephone
dialing system” to include equipment that “lacke thresent ability’ to dial

randomly or sequentially” but has the “potential™ocapacity” to provide
those capabilities. Order 1 15, 16. This brogfchdion potentially sweeps
in a wide swath of dialer technology, and leaveslitrunions to determine
on a case-by-case basis whether a particular pfesguipment is covered.
The ambiguity as to what qualifies as an autodwi#rdeter credit unions
from making important communications to their castéos for fear of
inadvertently violating the Act, particularly givéime rapid pace of
technological development and lack of concrete @useé from the FCC.

9. The Order defines “called party” for purposes$haf prior
express consent provision to include the “subsctiae‘customary user of
the phone,” rather than the intended recipienbefdall,id. § 73, and the
Order imposes strict liability for calls to reassgl wireless numbers
following the first call to the new subscriber, “@ma previous subscriber,
not the current subscriber or customary user, dem/the prior express
consent on which the call is basemdl,. These provisions too will deter
credit unions from making important communicatiomsheir members

about issues affecting their accounts becausetaneidins will often have no

way of knowing whether a wireless number for whactustomer previously
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provided consent to be called has been reassigredéw subscriber. And
by limiting the safe harbor to one call—regardleta/hether the caller is
alerted that the number has been reassigned orcevnacts with the new
subscriber—the Order opens the door to potenahllity for good faith
errors.

10. NAFCU members will also be adversely affectedhz
Order’s treatment of revocation of consent to deeda The Order requires
callers to accept revocation of consent “throughraasonable means,”
without defining what those means includd. § 47. This vague standard is
problematic because it potentially permits cust@terevoke consent
through oral communication with any credit uniopresentative. Because
it is impossible for credit unions to know what meaf revoking consent
will be considered “reasonable,” it is difficultnibt impossible to train credit
union representatives to recognize when conserivéas revoked and to
record that revocation accordingly.

11. Furthermore, the “free-to-end-user” call examptadopted by
the FCC provides little relief to credit unionshelOrder creates an
exemption from the TCPA for certain calls made ibgrcial institutions to
customers concerning: (1) fraudulent transactiondemtity theft; (2)

possible data breaches of customers’ personalnnafoon; (3) measures
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consumers may take to prevent identity theft follaypa data security
breach; and (4) money transfer notificatioisee idJ 127. However, to
gualify for the exemption, the calls must be cortgllefree of charge to the
customer, meaning the customer will incur no fdemg kind in connection
with the call or text messag&ee id.see also idf 129. Moreover, the
financial institution must offer an easy meansgoaut of future messages,
honor opt-out requests immediately, and send ne t@n three messages
per event per account over a three-day perteee idJ 138. In practice, it
Is unworkable for credit unions to comply with teegstrictions,
particularly the requirement that the consumerimair any costs under his
individual rate plan, making it functionally impaske for credit unions to
take advantage of the exemption. As a result,tcoeibns’ ability to
contact customers regarding important issues affigtheir accounts, such
as fraud and identity theft, will be constricted.

12. As explained in the preceding paragraphs rtezasts of
NAFCU and its members are “affected” by the Ordenumerous ways. As
a result of the expansive interpretation of the AGEopted in the Order,
credit unions’ ability to communicate with theirstamers about important
iIssues affecting their accounts will be severegjrieted; credit unions will

be forced to expend significant time and moneyngiteng to comply with
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the uncertain standards created by the Order;r@ydnhay be exposed to
potentially crippling liability from class actioawsuits for good faith errors.
The latter two considerations are particularly adot credit unions, given
their relationship with their member-owners.

13. Third, NAFCU has Atrticle Il standing. “An associatibas
standing to sue on behalf of its members whenitéanembers would
otherwise have standing to sue in their own righjtthe interests it seeks to
protect are germane to the organization’s purpase;(c) neither the claim
asserted nor the relief requested requires thecipation of individual
members in the lawsuit.”Military Toxics Project v. EPAL46 F.3d 948,
953-54 (D.C. Cir. 1998) (quotingunt v. Wash. State Apple Advert.
Comm’n 432 U.S. 333, 343 (1977)). As explained aboxegitunions
routinely communicate with their customers throgghs and text messages,
and their ability to do so will be severely limitédhe Order is not vacated
or modified. Accordingly, NAFCU’s members wouldveastanding to
intervene in support of Petitione&ee id(association permitted to intervene
in challenge to EPA order where association members “directly subject
to the challenged Rule,” and thus “would sufferaeie injury” if the Rule
were not overturned). The interests NAFCU seeksatect are germane to

its purposes. NAFCU'’s mission is to“[p]rovide citaghions with the best
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federal advocacy, education and compliance assestarthe industry.”
NAFCU “is committed to representing, assisting,@&dung and informing
[its] member credit unions to help them grow, aetplgrow the credit
union industry.” Neither the claim asserted nar tblief requested requires
participation by individual NAFCU members.
CONCLUSION
For these reasons, the Court should grant NAF@idgon to

intervene. In the alternative, NAFCU requests éetavfile anamicusbrief
in support of Petitioner.

Respectfully submitted,

/s/ Jonathan G. Cedarbaum

Jonathan E. Paikin

Jonathan G. Cedarbaum

WILMER CUTLER PICKERING

HALE AND DORR LLP

1875 Pennsylvania Ave., NW

Washington, DC 20006

(202) 663-6703 (telephone)

(202) 663-6363 (fax)

jonathan.paikin@wilmerhale.cc
jonathan.cedarbaum@wilmerhale.c

Stephanie Simon

WILMER CUTLER PICKERING
HALE AND DORR LLP

7 World Trade, 250 Greenwich St.

New York, NY 1000

(212) 937-7210 (telephone)

(212) 230-8888 (fax)

stephanie.simon@wilmerhale.com
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Counsel for NAFCU

Dated: September 25, 2015
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RULE 26.1 CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedurg @éd D.C.
Circuit Rule 26.1, counsel for the National Asstiom of Federal Credit
Unions (“NAFCU”) states as follows:

NAFCU is a not-for-profit corporation and trade @gation, that
provides federal advocacy, education, and compdiassistance to the
nation’s federally-insured credit unions. Sinc&1,9INAFCU has been an
independent voice in promoting a strong credit anmlustry, which is vital
to our nation’s economy. NAFCU does not have amgarerporation, and

there is no publicly-held corporation that owns 16€tnore of its stock.

Dated: September 25, 2015 Respectfully submitted,

/s/ Jonathan G. Cedarbaum

Jonathan G. Cedarbaum

WILMER CUTLER PICKERING
HALE AND DORR LLP

1875 Pennsylvania Ave., NW

Washington, DC 20006

(202) 663-6703 (telephone)

(202) 663-6363 (fax)

jonathan.cedarbaum@wilmerhale.c
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CERTIFICATE ASTO PARTIES

Pursuant to D.C. Circuit Rule 28(a)(1), the NatloAssociation of
Federal Credit Unions (“NAFCU”) states as follows:

In case No. 15-1306, the Chamber of Commerce dflthed States
of America is Petitioner; the Federal Communicai@ommission (“FCC”)
and the United States of America are Respondents.

In consolidated case No. 15-1211, ACA Internatioadetitioner; the
FCC and the United States of America are Respoadent

In consolidated case No. 15-1218, Sirius XM Radim Is Petitioner;
the FCC and the United States of America are Rekpus.

In consolidated case No. 15-1244, the Professidssdciation for
Customer Engagement, Inc. is Petitioner; the FQLtha United States of
America are Respondents.

In consolidated case No. 15-1290, Salesforce.camaimd
ExactTarget, Inc. are Petitioners; the FCC andJhi¢ed States of America
are Respondents.

In consolidated case No. 15-1304, the Consumer &ankssociation
Is Petitioner; the FCC and the United States of Acaeare Respondents.

In consolidated case No. 15-1311, Vibes Media, li4 €etitioner; the

FCC and the United States of America are Respoadent



USCA Case #15-1306  Document #1575057 Filed: 09/25/2015 Page 12 of 16

In consolidated case No. 15-1313, Rite Aid HddDsrp. is
Petitioner; the FCC and the United States of Anaeaie Respondents.

In consolidated case No. 15-1314, Portfolio Recd\s=ociates is
Petitioner; the FCC and the United States of Anaeaie Respondents.

Intervenors on behalf of Petitioners in the corikd cases include
Council of American Survey Research Organizatidesketing Research
Association; MRS BPO LLC; Cavalry Portfolio Senscd.LC; Diversified

Consultants, Inc.; and Mercantile Adjustment BurédiC.

Dated: September 25, 2015 Respectfully submitted,

/s/ Jonathan G. Cedarbaum

Jonathan G. Cedarbaum

WILMER CUTLER PICKERING
HALE AND DORR LLP

1875 Pennsylvania Ave., NW

Washington, DC 20006

(202) 663-6703 (telephone)

(202) 663-6363 (fax)

jonathan.cedarbaum@wierhale.com




USCA Case #15-1306  Document #1575057 Filed: 09/25/2015 Page 13 of 16

CERTIFICATE OF SERVICE

| hereby certify that, on September 25, 2015, ¢tebmically filed the
foregoing Motion for Leave to Intervene, CorporBisclosure Statement,
and Certificate as to the Parties on the Court’IEXBF System, which
caused those documents to be served on all parttegir counsel who are
registered CM/ECF users. | also served the forggdocuments, by first-
class mail, on the following individuals:

Scott Matthew Noveck

Richard Kiser Welch

Jacob M. Lewis

FCC Office of General Counsel
445 12th Street, SW
Washington, DC 20554

Email: scott.noveck@fcc.gov
Email: Richard.Welch@fcc.gov
Email: jacob.lewis@fcc.gov

Counsd for the FCC

Steven Jeffrey Mintz

Kristen Ceara Limarzi

U.S. Department of Justice
Antitrust Division

950 Pennsylvania Avenue, NW
Washington, DC 20530-0000
Email: steven.mintz@usdoj.gov
Email: kristen.limarzi@usdoj.gov

Counsd for the United Sates of America
Steven Paul Lehotsky

U.S. Chamber Litigation Center
1615 H Street, NW
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Washington, DC 20062
Email: slehotsky@uschamber.com

Helgi C. Walker

Scott P. Martin

Lindsay S. See

Gibson, Dunn & Crutcher LLP
1050 Connecticut Avenue, NW
Washington, DC 20036-5306
Email: hwalker@gibsondunn.com
Email: Isee@gibsondunn.com

Counsdl for Petitioner the Chamber of Commer ce of the United States

Tonia Ouellette Klausner

WILSON SONSINI GOODRICH & ROSATI, P.C.
1301 Avenue of the Americas, 2&loor

New York, NY 10019

Counsel for Petitioners salesforce.com and ExactTarget, Inc.

Monica S. Desai

Amy L. Brown

Jonathan Jacob Nadler

SQUIRE PATTON BOGGS (US) LLP
2550 M Street, N.W.

Washington, DC 20037

Counsdl for the Petitioner Consumer Bankers Association

Shay Dvoretzky

Michael F. Murray

Jeffrey R. Johnson

JONES DAY

51 Louisiana Avenue, N.W.
Washington, DC 20001

Counsd for Petitioners Srius XM Radio Inc. and Professional Association
for Customer Engagement, Inc.
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Brian Melendez

DYKEMA GOSSETT PLLC
4000 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-3901

Counsd for Petitioner ACA International

Christopher J. Wright

Jennifer P. Bagg

Elizabeth Austin Bonner

HARRIS, WILTSHIRE & GRANNIS
1919 M Street, N.W., 8th Floor
Washington, DC 20036

Counsdl for Petitioner Vibes Media

Robert A. Long

Yaron Dori

Michael Beder

COVINGTON & BURLING LLP
One CityCenter

850 Tenth Street, N.W.
Washington, DC 20001

Counsel for Petitioner Portfolio Recovery Associates, Inc

Paul Werner

Brian Weimer

Drew Svor

SHEPPARD MULLIN RICHTER &
HAMPTON LLP

2099 Pennsylvania Avenue, N.W.
Suite 100

Washington, DC 20006

Counsel for Petitioner Rite Aid Hdqtrs. Corp.
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Steven A. Augustino

Mindy B. Pava

Kelley Drye & Warren LLP
Washington Harbour, Suite 400
3050 K Street, NW
Washington, D.C. 20007

Counsal for Intervenors Council of American Survey Research
Organizations and Marketing Research Association

Thomas C. Mugavero

Whiteford, Taylor & Preston, LLP
3190 Fairview Park Drive

Suite 300

Falls Church, Virginia 22042
tmugavero@wtplaw.com

Counsel for Intervenors MRS BPO LLC; Cavalry Portfolio Services, LLC;
Diversified Consultants, Inc.; and Mercantile Adjustment Bureau, LLC

Dated: September 25, 2015 Respectfully submitted,

/s/ Jonathan G. Cedarbaum

Jonathan G. Cedarbaum

WILMER CUTLER PICKERING
HALE AND DORR LLP

1875 Pennsylvania Ave., NW

Washington, DC 20006

(202) 663-6703 (telephone)

(202) 663-6363 (fax)

jonathan.cedarbaum@wierhale.com




